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1. APPEAL & ERROR — ERROR AFFECTING CONSTITUTIONAL RIGHTS
— WHEN HARMLESS. — Before an effort affecting constitutional
rights can be declared harmless, the appellate court must determine
that it is harmless beyond a reasonable doubt.

2. TRIAL——PROSECUTOR’S OBJECTION TO HEARSAY TESTIMONY DENY-
ING THE STATE ITS RIGHT TO CROSS-EXAMINATION OF THE
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DEFENDANT WAS NOT PREJUDICIAL ERROR WHERE THE EVIDENCE
OF GUILT WAS OVERWHELMING. — Where the prosecutor’s objec-
tion to defense counsel’s use of defendant’s statements against
interest to establish his defense of alcohol and drug intoxication
claimed that such testimony would deny the state its right to cross-
examination, but the evidence of appellant’s guilt was overwhelm-
ing, the appellate court found that even if the prosecutor’s remarks
were improper as a comment on the appellant’s decision not to take
the stand, it could say without reasonable doubt that the error was
harmless. :

TRIAL — CLOSING ARGUMENT — REMARKS SIMPLY REFLECTED
INSTRUCTION NOT TO CONSIDER SENTENCE DURING GUILT PHASE
OR DELIBERATIONS. — The prosecutor’s comments to the jury,
mentioning further evidence to be presented on the issue of
sentencing while asking the jury not to consider punishment in the
guilt phase of their deliberation, were not improper suggestions that
there was additional evidence of guilt which existed but could not be
introduced until the punishment phase of the trial, but were merely
reflections of the trial court’s instructions to the jury that, after a
return of guilty, the jury would be submitted the matter of
punishment; appellant simply failed to show the closing remarks
were improper or prejudicial. :

EVIDENCE — PHOTOGRAPHS — ADMISSION IN SOUND DISCRETION
OF TRIAL JUDGE. — The admission of photographs is in the sound
discretion of the trial court and will not be set aside absent a
manifest abuse of discretion.

EVIDENCE — PHOTOGRAPHS — INFLAMMATORY PHOTOGRAPHS
ADMISSIBLE IF THEY SHED ANY LIGHT ON ANY ISSUE. — The trial
court should carefully weigh the probative value of the photographs
against their prejudicial nature; however, inflammatory photo-
graphs are admissible in the discretion of the trial court if they tend
to shed light on any issue or enable a witness to better describe the
objects portrayed or the jury to better understand the testimony, or
to corroborate testimony.

TRIAL — ADMISSION OF COUNSEL DOES NOT RELIEVE STATE OF
BURDEN OF PROOF. — Appellant’s counsel’s admission during
opening arguments that appellant caused the injuries to the victim
did not relieve the state of its burden of proof beyond a reasonable
doubt that the appellant committed the murder.

EVIDENCE — PHOTOGRAPHS — PHOTOGRAPHS NOT INADMISSIBLE
MERELY BECAUSE IT IS CUMULATIVE. — A photograph is not
inadmissible merely because it is cumulative, and the defendant
cannot admit the facts portrayed and thereby prevent the state from
putting on its proof.
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8. TRIAL — INFORMATION AMENDED ON MORNING OF TRIAL TO
DELETE ROBBERY CHARGE — NO PREJUDICE. — Because appellant
received a sentence of life without parole, instead of the death
penalty, he could not have been prejudiced by the submission of the
aggravating circumstance of pecuniary gain made possible by the
late deletion of the robbery charge from the information; the late
amendment aided, rather than prejudiced, appellant’s case.

9. CRIMINAL PROCEDURE — AMENDMENT OF INFORMATION — WHEN
POSSIBLE. — An amendment to an information has been allowed
even after the trial started where the nature or degree of the crimes
alleged had not changed and the accused was unable to show he was
prejudiced. ‘

10. CRIMINAL LAW — CAPITAL MURDER — UNDERLYING FELONY OF
BURGLARY. — One may not be convicted. of capital murder where
the underlying felony was burglary if the intent of the perpetrator,
upon entering the dwelling, was to commit the murder, but here the
facts clearly show that theft was the underlying offense and object
of the burglary, and unquestionably appellant’s murder of the
victim facilitated his theft of property.

11. APPEAL & ERROR — FAILURE TO RAISE OBJECTION AT TRIAL —
FAILURE TO CITE AUTHORITY. — Where appellant failed to raise an
issue in the trial court, and cited no supporting authority for his
argument in his brief, the issue was not considered on appeal.

Appeal from Drew Circuit Court, Stark Ligon, Judge;
affirmed.

Tim Bunch and Thomas E. Brown, for appellant.

Steve Clark, Att’y Gen., by: Lynley Arnett, Asst. Att’y Gen.,
for appellee.

ToM GLAZE, Justice. Appellant was convicted of the capital
murder of Earl Verser, Jr., and sentenced to life imprisonment
without parole. He raises five points for reversal. Because we find
no merit in any of them, we affirm.

We first address appellant’s argument that the trial court
erred by not granting a mistrial. Appellant claims the prosecutor
made improper comments which called the jury’s attention to his
failure to testify, thereby violating his fifth amendment rights.
See United States v. Hastings, 461 U.S. 499 (1983); Adams v.
State, 263 Ark. 536, 566 S.W.2d 387 (1978); Clark v. State, 256
Ark. 658, 509 S.W.2d 812 (1974).

While such fifth amendment issues generally ensue from
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opening or closing remarks by the government, the prosecutor’s
comments here resulted from his hearsay objection when the
appellant called a deputy sheriff totestify concerning a confession
previously made by the appellant. Actually, the appellant had
given two confessions, one of which the state introduced. The
confession in issue in this appeal was introduced by the appellant
during his case-in-chief. Both confessions detailed the manner in
which the appellant burglarized Verser’s home, beat him and
stole his money, watch, credit cards, vehicle and guns. However,
the confession introduced by appellant included remarks by him
that, at the time of the crime, he had drunk a quart and a half of
beer and had been smoking marijuana. Although the trial court
allowed the appellant to introduce this second confession, he
contends the prosecutor’s following remarks were prejudicial and
required a mistrial:

Your Honor, I'm going to have to object to any further —
he’s gotten off the issue. That is — he’s trying to get his
witness, his client, to testify through two or three other
people, and that denies me the right of cross-examination,
and I object to this . . . .

LI T

He’s offering through witness statements against the
interest, and now he’s getting into his defense and trying to
prove an affirmative defense through intoxication or drug
influence. That is self-serving. He cannot prove that
through third people. That denies me my right of cross-
examination. It’s improper . . . .

The state argues the prosecutor, by his remarks, was not
referring to appellant’s failure to testify, but instead was com-
plaining that the appellant was required to prove his intoxication
or drug-influence defense by other people who knew of appellant’s
alcohol and drug problems and who were subject to cross-
examination on the subject. The prosecutor’s comments were, at
best, convoluted, but even assuming them to be improper, as
indirect references to the appellant’s decision not to testify, we
fail to see how appellant was prejudiced.

[1,2] As we said in Clark, before an error affecting
constitutional rights can be declared harmless, the appellate
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court must determine that it'is harmless beyond a reasonable
doubt. 256 Ark. 658, 509 S.W.2d 812; see also Jarreau v. State,
291 Ark. 60, 722 S.W.2d 565 (1987). Here, the evidence of
appellant’s guilt was so overwhelming that appellant resorted to
offering his own confession to Verser’s murder in hope that the
jury would mercifully consider, when determining guilt and
punishment, appellant’s reference to his use of alcohol and drugs
at the time he committed the crime. Appellant not only confessed
to the crime on two separate occasions, he also, at the time of his
arrest, possessed the victims’s vehicle, credit cards and guns.
Although appellant raised intoxication as a defense, there was no
hint of any evidence that showed the appellant in any way tried to
deny that he killed Verser. Thus, even if we were to hold the
prosecutor’s remarks improper, we can say without reasonable
doubt that the error was harmless. Jarreau, 291 Ark. 60, 722
S.W.2d 565. '

In his second point, appellant relies in part on his first
argument and further asserts that the prejudice that resulted
from the prosecutor’s improper remarks, concerning the appel-
lant’s failure to testify, was later exacerbated by the following
remarks made by the prosecutor during his closing argument:

You’re not to consider during the guilt phase of the trial
whether or not he ought to suffer death or life in prison
without parole. You’ve just got to come back and say,
guilty of capital murder, then we’ll worry about that, the
other. And I won’t even argue that at this time and I don’t
want you to consider that at this time, because if you did,
you’re liable to be out there until midnight. You haven’t
heard everything on that point.

[3] Appellant claims the prosecutor’s argument improp-
erly suggested that there was additional evidence of guilt which
existed but could not be introduced until the punishment phase of
the trial. We disagree. The prosecutor’s remarks merely reflect
the trial court’s instruction to the jury that, after a return of
guilty, the jury would be submitted the matter of punishment.
Even so, when the appellant objected to the prosecutor’s argu-
ment, the trial judge admonished the prosecutor to be careful, and
the appellant requested no further admonition nor does the record
reflect that one was needed. Appellant simply fails to show the




38 ALLEN v. STATE [296
Cite as 296 Ark. 33 (1988) '

closing remarks made by the prosecutor were improper, nor has
he shown that the prosecutor’s remarks, as set out in point one and
here, were prejudicial.

[4,5] Appellant, in point three, argues the trial court erred
_in admitting the photographs of the victim because the photos
were inflammatory and repetitious. This court has held that the
admission of photographs is in the sound discretion of the trial
court and will not be set aside absent a manifest abuse of
discretion. Henderson v. State, 279 Ark. 414, 652 S.W.2d 26
(1983). However, in Berry v. State, 290 Ark. 233, 718 S.W.2d
447 (1986), we re-examined our position regarding the admissi-
bility of inflammatory photographs and emphasized the need for
the trial court to carefully weigh the probative value of the
photographs against their prejudicial nature. Inflammatory pho-
tographs are admissible in the discretion of the trial court if they
tend to shed light on any issue or enable a witness to better
describe the objects portrayed or the jury to better understand the
testimony, or to corroborate testimony. Fitzhugh v. State, 293
Ark. 315, 737 S.W.2d 638 (1987).

In the present case, the prosecutor offered ten photographs
of the deceased into evidence; appellant objected to seven of nine
photos introduced at the guilt stage of trial; and at the punish-
ment segment, the trial court excluded one photograph, which
was easily the most gruesome of the photos offered by the state.
State witness Dr. Fahmy Malak used the seven different photo-
graphs in issue to illustrate his testimony about the nature and
cause of death. Malak used the photographs to depict the several
blows to Verser’s head, as well as to explain the amount of force
used in cracking the skull. According to Malak, Verser did not die
instantaneously, but was alive when he received all of the blows.

[6,7] Appellant seeks to diminish the probative nature by
relying on his counsel’s admission, during opening argument, that
appellant-caused the injuries to Verser. Even so, such an admis-
sion did not relieve the state of its burden of proof beyond a
reasonable doubt that the appellant committed the murder. See
Gruzenv. State, 276 Ark. 149, 634 S.W.2d 92, cert. denied, 459
U.S. 1020 (1982). Furthermore, this court has held that a
photograph is not inadmissible merely because it is cumulative,
and that the defendant cannot admit the facts portrayed and
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thereby prevent the state from putting on its proof. Parker v.
State, 292 Ark. 421, 731 S.W.2d 756 (1987). In viewing the
photographs and related testimony, we are unable to say the trial
judge abused his discretion in ruling the probative value of the
photographs was sufficient to allow their introduction into evi-
dence. Berry, 290 Ark. at 226-227, 718 S.W.2d at 449,

[8] In his next argument, appellant urges the trial court
erred in allowing the state, on the morning of the trial, to amend
the information to delete the robbery charge. He first claims
prejudice as a result of the amended information because by
allowing the removal of the robbery charge, the state was
permitted to use pecuniary gain as an aggravating circumstance
at the penalty stage of the trial. The simple answer to appellant’s
contention on this point is that because he received a sentence of
life without parole, instead of the death penalty, he could not have
been prejudiced by the submission of the aggravating circum-
stance. Baker v. State, 289 Ark. 430, 711 S.W.2d 816 (1986).
‘Appellant also claims prejudice because the late amended infor-
mation changed his trial strategy, but he concedesiit is speculative
concerning what counsel would have done differently if the trial
court had denied the amendment.

[9] Thiscourt has allowed an amendment to be made to the
information even after the trial started where the nature or degree
of the crimes alleged had not changed and the accused was unable
to show he was prejudiced. See Finchv. State, 262 Ark. 313, 556
S.W.2d 434 (1977); see also Ark. Code Ann. § 16-85-407(b)
(1987). Here, the state’s amendment was made before trial, and
in deleting the robbery charge against appellant, the amendment
aided, rather than prejudiced, appellant’s case.

[10] Before leaving this point, we note our recent decision
of Sellers v. State, 295 Ark. 489, 749 S.W.2d 669 (1988),
wherein we cited Parkerv. State, 292 Ark. 421,731 S.W.2d 756
(1987), which held that one could not be convicted of capital
murder where the underlying felony was burglary if the intent of
the perpetrator, upon entering the dwelling, was to commit the
murder. Quoting from Parker, we said:

For the phrase “in the course of and in furtherance of the
felony” to have any meaning, the burglary must have an
independent objective which the murder facilitates. In this




40 ALLEN v. STATE [296
Cite as 296 Ark. 33 (1988)

instance, the burglary and murder have the same objective.
That objective, the intent to kill, is what makes the
underlying act of entry into the home a burglary. The
burglary was actually no more than one step toward the
commission of the murder and was not to facilitate the
murder. ' '

In keeping with the Parkerrule, we reversed in Sellers where
Sellers was charged with capital murder and burglary with an
underlying charge of assault and battery. We held that we could
not say the murder facilitated the burglary if the underlying
offense for the burglary was assault and battery.

Inthe instant case, the appellant, in his confessions, said that
in order to steal Verser’s car, he entered Verser’s house to get the
keys. He stated that he had not intended to kill Verser, but took a
piece of angle iron with him in case Verser caught or tried toshoot
the appellant. Clearly, the facts here support the state’s charges
of theft being the underlying offense and object of the burglary,
and unquestionably appellant’s murder of Verser resulted in
facilitating his theft of property.

[11] In his final point, the appellant argues that the
cumulative effect of his first three points prejudiced the appellant
by inflaming the passions of the jury. The appellant did not make
such an objection at trial, and he cites no supporting authority for
his argument in his brief. However, even if we reached the merits
of his argument, the appellant failed, for the reasons stated under
each of those points discussed above, to show any prejudice.

Having reviewed the points of error along with other
objections decided against the appellant as required by A.R.Cr.P.
Rule 36.24 and Ark. Sup. Ct. R. 11(f), we find no reason to
reverse, and therefore affirm the appellant’s conviction.

PURTLE, J., dissents.

JonN I. PURTLE, Justice, dissenting. I dissent because it is
obvious the prosecutor deliberately failed to introduce the second
confession in order to open the way for his prejudicial comments
on the appellant’s silence. Both confessions had previously been
held admissible by the trial court. Both were incriminating.
About the only difference was that the one not introduced by the
state contained information indicating that the appellant had




been drinking beer and smoking pot. It seems to me the second
confession was as damaging to the appellant as the first.

Had the prosecutor introduced both statements he would not
have been in a position to comment concerning the appellant’s
failure to testify. The prosecutor did not object simply on grounds
of hearsay or relevance. Instead he made a speech to the jury
about being unable to cross-examine the accused, who did not
intend to testify. Whether planned or not the comments were
improper and highly prejudicial.




